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DETAILED ACTION 

1. Examiner notes that Claims 32-34 have been added, Claims 1, 14, 17, 24, 25, 26 
& 31 have been amended and no claims have been cancelled. Claims not explicitly 
addressed herein are found to be addressed within prior Office Action dated 8 June 
2005 as reiterated herein below. 

2. Additionally, Examiner telephoned Applicant's Attorney, Jordan Becker on 1 
November 2005 in order to clarify claim language and discuss possible patentable 
subject matter. Applicant's attorney repeatedly inquired into a legal basis for 
Examiner's request and Examiner repeatedly responded that her intent was to advance 
prosecution in the matter. Applicant's attorney told examiner that technical questions 
would have to be referred to an associate and Examiner explained that she preferred 
speaking with someone with authority to amend the claim language, suggesting a 
conference with Mr. Becker and his associate to better clarify the claim language. Mr. 
Becker was unable to accommodate Examiner's request. 

3. Examiner additionally requested if Applicant would be amenable to the 
incorporation of the claim language from claims 32 & 33 into the independent claims 
and Mr. Becker indicated that he would not be willing to further narrow the claim 
language without evidence of prior art. Examiner asked Applicant's attorney if he would 
like to address the matter with his client and Mr. Becker indicated that he would noting 
that he believed the Examiner to require an immediate response, to which Examiner 
noted that she would be happy to give his client a chance to make a decision in this 
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matter. Mr. Becker left a message for Examiner later that evening noting his client's 
willingness to add the claim limitations from claim 32 only into the independent claims. 
Examiner finds this response to be insufficient for purposes of rendering the claims 
patentable as they do not enumerate the inclusion of claim 33 and they do not further 
clarify and enumerate how the back-off time is computed as required by Examiner for 
determination of patentability over the prior art and in light of an additional search. 
Additionally, should Applicant decide to clarify and amend the claim language, Examiner 
notes that further search and consideration would be required for purposes of a 
patentability determination. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

5. Claims 1, 3-7, 13-15, 17, 18, 23-26 & 28-34 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over the combined teachings of US Patent US 6,650,619 B1 to 
Schuster in view of US Patent US 6,446,108 B1 to Rosenberg in view of US Patent US 
6,661,773 B1 to Pelissier. 
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6. Regarding Claims 1 , 14, 15 & 24-26, Schuster discloses, a method, system and 
computer-readable medium for operating an intermediary network/Internet, (per pending 
Claim 15), node, the method comprising: 

- a processor, (Col. 6, lines 25-39 & Col. 7, lines 37-62); 

- a data communication device coupled to the processor to 
communicate data between the processing system and a plurality of 
other nodes on the network, (Col. 5, lines 45-48; Col. 6, lines 25-39; & 
Col. 7, lines 37-62); 

- a storage facility coupled to the processor and storing instructions, for 
execution by the processor, (Col. 6, lines 25-39 & Col. 7, lines 37-62), 
which configure the processing system to execute a process to proxy 
requests and responses on behalf of the plurality of other nodes on the 
network, (Col. 10, lines 54-67; Col. 11, lines 1-12; & Fig. 3), the 
process including; 

- using the intermediary network node to proxy requests and responses 
to requests between a plurality of clients and a plurality of servers, 
(Col. 8, lines 23-51; Col. 10, lines 54-67; Col. 11, lines 1-12; & Fig. 3), 
wherein at least one of the clients'is a mobile client operating on a 
wireless network, (Col. 5, lines 34-44), and at least one of the servers 
operates on a landline network, (Col. 6, lines 25-27), the intermediary 
network node coupled between the wireless network and the landline 
network, (Col. 6, lines 25-39); 
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- using the intermediary network node to convert messages between a 
wireless protocol used by the wireless network and a second protocol 
used by the landline network, (Col. 6, lines 25-39); 

- using the intermediary network node to detect network congestion on 
at least the landline network, (Col. 4, lines 60-67; Col. 5, lines 1-4; Col. 
13, lines 4-67; & Col. 14, lines 1-47); and 

- determining, in the intermediary network node, when a request 
received by the intermediary network node from one of the clients 
destined for one of the servers should not be forwarded by the 
intermediary network node, based on network congestion detected by 
the intermediary network node, (Col. 14, lines 41-58). 

7. Though Schuster discloses a signaling/message/flow control system, Schuster 
does not specifically teach the use of specific-type messages, namely a message flow 
control algorithm. Rosenberg discloses use of a message flow control algorithm , 
(Rosenberg - Col. 3, lines 34-67 & Col. 4, lines 1-45). It would have been obvious to one 
of ordinary skill in the art at the time of invention by Applicant to incorporate the 
Rosenberg flow control algorithm in to the Schuster system, as once the signaling 
server learns of the state of congestion, it may instruct the registered gateways to 
reduce the number of signaling messages that they send, (Schuster - Col. 4, lines 26- 
59), which instruction would obviously include some sort of the "back-off' algorithm, 
especially in light of the Schuster "congestion mode" or "emergency mode" wherein a 
gateway messaging is limited, or obviously eliminated in severe congestion situations. 
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8. Schuster further discloses using the intermediary node to provide a (back-off) 
message indicating congestion on the network to a downstream node (client) on the 
network, when congestion on the network is detected, (Schuster - Col. 12, lines 51-67 & 
Col. 13, lines 1-37), wherein the message is obviously sent in response to the 
intermediary node receiving a request from the downstream device destined for an 
upstream node on the network, (Examiner notes that a state of congestion could 
obviously be caused by excessive bi-directional message signaling from any location on 
the network). Moreover, Rosenberg discloses wherein the message specifies a back- 
off criterion (algorithm) for use by any other node on the network, obviously including 
any downstream node, wherein the back-off criterion (time-period) is computed in the 
intermediary node, (Rosenberg - Col. 3, lines 34-67 & Col. 4, lines 1-45). Examiner 
notes that it would have been obvious to utilize the gatekeeper/gateway for purposes of 
algorithm application in light of its function as "brain" of the signaling system, (Schuster - 
Col. 6, lines 23-51). 

9. As noted herein, the Schuster clearly provides for a "congestion mode" wherein a 
state of congestion is detected, and wherein detecting a state of congestion obviously 
includes node response failure of any type, as within a state of congestion, it is common 
for data to be disregarded until the congestion condition eases. In the event that data is 
disregarded and thus does not exist, a response to said data would obviously also not 
exist. That noted, Examiner additionally provides the Pelissier reference which further 
teaches detection of a route problem wherein any given node may automatically enter a 
cell tagging mode as part of an internal re-route algorithm , which cell tagging data is 
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found in the header of the cell, and which cell tagging data includes information 
pertaining to time, (Col. 4, lines 4-67 & Col. 5, lines 1-42). The motivation to combine 
the teachings of Schuster and Pelissier is found within Pelissier which notes a need to 
simply and efficiently detect and discard redundant or duplicate stale cells from the 
network, (Col. 4, lines 64-66), which process would serve to alleviate the congestion 
noted within Schuster. Thus, Claims 1, 14, 15 & 24-26 are found to be unpatentable in 
light of the combined teachings of Schuster, Rosenberg and Pelissier. 

10. Regarding Claims 3-6, 17 & 27-30, the combined teachings of Schuster, 
Rosenberg and Pelissier is relied upon for those teachings noted herein. Schuster 
further discloses using the intermediary node to detect congestion on the network, (per 
pending Claim 3), (Schuster - Col. 13, lines 10-37), wherein detecting congestion on the 
network would obviously be based on a back-off message, (control signal), received by 
the intermediary node from an upstream node on the network, (per pending Claims 4 & 
17), (Schuster - Col. 13, lines 31-37). Moreover, Rosenberg discloses wherein the back- 
off message obviously specifies one or more back-off criteria, (per pending Claim 5), 
and the necessary metadata indicating applicability of the back-off message, (per 
pending Claim 6), (Rosenberg - Col. 3, lines 34-67 & Col. 4, lines 1-45). Thus, Claims 
3-6, 17 & 27-30 are found to be unpatentable in light of the combined teachings of 
Schuster, Rosenberg and Pelissier. 

1 1 . Regarding Claims 7, 1 8 & 31 , the combined teachings of Schuster, Rosenberg 
and Pelissier is relied upon for those teachings noted herein. Schuster further discloses 
detecting congestion on the network, wherein said detection could obviously be based 
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on a failure by an upstream node on the network to respond to a request forwarded by 
the intermediary node, (Schuster - Col. 12, lines 51-67 & Col. 13, lines 1-37). Thus, 
Claims 7, 18 & 31 are found to be unpatentable in light of the combined teachings of 
Schuster, Rosenberg and Pelissier. 

12. Regarding Claims 13 & 23, the combined teachings of Schuster, Rosenberg and 
Pelissier is relied upon for those teachings noted herein. Rosenberg further discloses 
using a back-off strategy to determine when a request received by the intermediary 
node should not be forwarded, and wherein the method further comprises adapting the 
back-off strategy dynamically based on operation of the network, (Rosenberg - Col. 3, 
lines 34-67 & Col. 4, lines 1-45). Thus, Claims 13 & 23 are found to be unpatentable in 
light of the combined teachings of Schuster, Rosenberg and Pelissier. 

13. Regarding Claims 32-34, the combined teachings of Schuster, Rosenberg and 
Pelissier is relied upon for those teachings noted herein. Pelissier further discloses 
wherein the back-off time period is included in a header of the outgoing message, (per 
pending Claim 32), (Pelissier - Col. 5, lines 2-42). As Schuster discloses a method of 
Internet telephony, said method obviously includes the use of HTTP, (per pending Claim 
33), as HTTP is the well-known and standard way of transferring information across the 
Internet, (Please see Newton's Telecom Dictionary noted herein below). Moreover, as 
Schuster discloses a method of Internet telephony, the intermediary node could 
obviously comprise a telephone switch, (per pending Claim 34). Thus, Claims 32-34 
are found to be unpatentable in light of the combined teachings of Schuster, Rosenberg 
and Pelissier. 
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Response to Arguments 

14. Applicant's arguments filed 16 September 2005, have been fully considered but 
they are not persuasive. Applicant's arguments do not comply with 37 CFR 1 .1 1 1 (c) 
because they do not clearly point out the patentable novelty which he or she thinks the 
claims present in view of the state of the art disclosed by the references cited or the 
objections made. 

15. In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). Examiner notes that Rosenberg clearly teaches the limitation of "using a flow 
control algorithm" and Schuster clearly teaches the limitation of "an intermediary node", 
as noted herein above. 

16. In response to applicant's argument that Schuster and Rosenberg in combination 
would not have been obvious, the test for obviousness is not whether the features of a 
secondary reference may be bodily incorporated into the structure of the primary 
reference; nor is it that the claimed invention must be expressly suggested in any one or 
all of the references. Rather, the test is what the combined teachings of the references 
would have suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 
413, 208 USPQ 871 (CCPA 1981). Applicant Argues that Schuster and Rosenberg in 
combination would not have been obvious because Schuster "teaches away" from such 
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combination. Applicant relies on portions of Schuster, which teach alternate routing 
means in very specific situations; however, Examiner notes that such alternatives are 
optional, (as noted by the wording "may be programmed" and "may instruct"). 
Regardless of what may happen in certain situation, Schuster clearly teaches the H.323 
protocol, which protocol clearly includes a "gatekeeper-routed model", (Col. 10, lines 54- 
67 & Col. 11, lines 1-12). Moreover, Schuster clearly teaches a preferred embodiment 
wherein the signaling subsystem (gatekeeper) is modified, (i.e.: per a flow control 
algorithm like that taught by Rosenberg), to respond to a state of congestion by 
switching mode in which the gateway at least temporarily, (i.e.: for some time period), 
does not transmit, (i.e.: backs-off), (or transmits less often) a particular type or types of 
signaling request message, (Col. 14, lines 18-47). Examiner additionally notes that the 
switching to "direct-routing" is optional as taught by Schuster and does not eradicate the 
gatekeeper option. 

17. In response to Applicant's argument that the combined references do not teach 
wherein the flow control algorithm is a function of at least one of: a received back-off 
message or response failure, Examiner respectfully disagrees noting the newly cited art 
and arguments noted herein above. Additionally, the new claims are also found to be 
unpatentable as noted herein above. Thus, Examiner has addressed Applicant's 
Amendment, and has further rejected all claims, as noted herein above. 
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Conclusion 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure: 

Please see Newton's Telecom Dictionary, 18 th Ed., Harry Newton, CMP Books, 
2002, p.358. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Arrienne M. Lezak whose telephone number is (571)- 
272-3916. The examiner can normally be reached on M-F 8:30-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A. Wiley can be reached on (571 )-272-3923. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Arrienne M. Lezak 

Examiner 
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